CLE COMMENTS ON

“THE USE OF TESTSWHEN MAKING HIGH-STAKESDECISIONS FOR STUDENTS’

OFFICE FOR CIVIL RIGHTS (07/6/00 DRAFT)

|. Analysisof Key | ssues

It is quite clear that a generd gppreciation of the basic terms of civil rights analyss -- such as
disparity, necessity, and vdidity -- isnot enough. There are, it istrue, many places where even this
generd gppreciation is lacking and students suffer from failure of systems to undertake any effortsto
examine, judtify, or remove the causes of disparate impact on their lives. Neverthdess, providing this
generd gppreciation doneis of little vaue if, asis often the norm, it is then gpplied by those inditutions
and adjudicatory bodies in ways that are superficia and wholly inadequate. 1n the current wave of
school reform, we are dready beginning to see thisin court decisons that cite the correct legal
gandards in avery generd way but then jump to findings and holdings without spelling out a reasoned
application of the generd principlesto the particular facts, and thus without any way to fairly review the
andyss. And, with of course much greater frequency, we are seeing thisin educationa systemswhich
have only a vague understanding of what it means to justify these decisions and which then move
forward with false confidence that they have done so.

Thus, our comments are primarily of two related types. Firgt are proposed changes and
additions cdling for additiond rigorous andys's, o that the logic and implications of both the test
measurement principles and the legd principles are more clearly understood -- by educetion officids,
program beneficiaries, and courts and agencies. Second are proposed changes calling for more
attention to real world application, and particularly to the ways that high-stakes tests are most
frequently being used in the current context of education reform.

Thecdl for arigorous leve of andysis and application of the civil rights principles is frequently
confronted by the notion that one shouldn’t be too rigorous, for fear of stymying much needed
education reform. We suggest that thisis awrong-headed notion. It is not merdly thet civil rights are
compatible with good school reform (see pagesi and iv of the draft), or that equity is of course a
centra dement of good reform. 1n a much more specific sense, rather than viewing civil rightsas a
counterweight that must baance the drive for reform, rigorous application of civil rights principles
should be recognized as a greet dly of, and powerful engine for, reform because those legal
requirements essentialy boil down to a demand for two essentiad eements of standards-based reform --
namdy (1) that schools adequately teach students the knowledge and skills we have said dll children
should learn and (2) that assessment systems truly tell us whether sudents have learned that knowledge
and those kills. In other words, through rigorous application of these legdl principles and rights, we
can and must ensure that the reformisredl.



A. Test Measurement Principles

1. Validity chain of inferences. Thisisone of the most Sgnificant, perhaps most centrd,
advances in the new joint standards. If properly understood and applied by educationa and
adjudicatory systems, it would advance civil rights and effective school reform severd fold.

Carefully tease out each of the assumptions underlying the particular way atest is being used, in terms
of what must be true in order for the decisions based on the test to be vaid; then amass and examine
the strength of the evidence for confirming or disconfirming each of those assumptions. Thisis now the
central andytic tool for ensuring that tests are used properly. While some reference is made to this
element of the Joint Standards, it is not treated as effectively and systematicaly asit must be, and, asa
result, large numbers of readers will not understand how to useit or the importance of doing so. For
example, the draft should be changed to:

a Provide a clear example of the full chain of inferences that might underlie a particular
test use. We have provided one such example delineated by the Joint Standards (in our
comment to page 21) -- concerning placement in an advanced class—while
emphasizing the importance of highlighting that a part of this inference chain would
change when applied to other, currently common uses of high-stakes tests. (Indeed
highlighting this change is an important way of heping the reader understand how to
work with such vaidity chains)

b. Revise the chart designed to address this issue, which leaves out the most critical step
atogether (identifying the set of inferences that, if true, would support the use of the test
to accomplish the purpose) and usesimprecise, confusing language in many of the
subsequent steps (comments to page 33).

C. Use this method of analysis throughout the document to provide more help to readersin
looking at each of the mgor areas of high-stakes use, which will help unify the various
pieces of the draft and make it a coherent whole, and, more importantly, will alow
readers to better understand and apply the various principlesin the draft to the issues
which confront them. For example, see our more specific comments [to pages 9-10,
and to pages 52-53] concerning application to promotion, graduation, and placement.

2. Examining the consequences of test use. (Pages 24-25 of the draft.) Thisis another
areawhere the revison of the Joint Standards makes amgor advance which is not adequately
described and used in the draft. The draft focuses on the " consequence” of disparate impact -- such as
students being disproportionately retained in grade or not promoted. But such disparity is, legdly, the
trigger for requiring the inquiry into all aspects of vdidity of the decison in the first place -- along-
gtanding basic principle. What the new focus in the Joint Standards on examining consequences does is
to highlight one previoudy underexamined aspect of vdidity -- namely the need to examine the intended
and unintended consequences of the testing initiative itsalf, and the evidence supporting or disconfirming



each of those intended or unintended consequences. Asthe Joint Standards make clear, thisincludes
such beiefs as that the high-stakes use of atest will motivate students to learn more, motivate teachers
to improve their teaching practice, and be an essentid driver for schools to undertake significant reform,
or, on the other hand, motivate more students to become discouraged and drop out, motivate teachers
to narrowly teach to the test (thereby undermining the vaidity of the test for representing a broader
domain of knowledge and skills), mativate schools to ignore students furthest from the cut score (and/or
exclude them from assessments or encourage them to drop out), and become a substitute for, rather
than adriver of, fundamenta school changes. Much of current policy-making and public-engagement in
education now revolves around these questions, and the Joint Standards trestment of testing
consequences tell us that they, and the supporting and disconfirming evidence, must be carefully
examined. Again, the vdidity focusin this part of the standards is on these questions that go beyond
whether the decisions made on the basis of the test are accurate (e.g., that students denied diplomas do
not have the requisite skills) but instead focus on whether the rationde for adopting this use of the test
arevdid. Thedraft ignoresthe heart of the Joint Standards work in thisarea. Our comments include
important language from the Joint Standards designed to remedy this.

3. Connecting thedots. . . on validity, reliability, high-stakes, margin of error, cut
scor es, test as sole deter minant, and multiple measures. These are highly related concerns, and
the draft needs agood dedl of strengthening inits discussion of each one, in ways that could be
addressed by helping the readers making the connections. These points come up in a number of ways.

a Margin of error and individual high-stakes use. The point thet the higher the
stakes, the greater the demands for vaidity and rdiability of the decison needsto be
expanded to emphasize and dlarify that (i) the use of atest that may have been vaidated
for program evauation purposes demands a higher degree of vdidation, and asmaller
margin of error, when additional high-stakes consegquences for students are attached;
but (ii) atest typicaly hasamuch greater margin of error when disaggregating down to
the individua student leve than it has when the results were aggregeted for awhole
grade or whole school. (Indeed at the individud leve, the standard margin of error of a
test can often be greater than the mean difference between grade levels, raisng mgor
caution about the use of such atest in making promotion decisions.) See our comments
to page 26 n. 76, and to page 19 at end of paragraph 2 (quoting pages 139-40 of the
Joint Standards on higher stakes).

b. Cut scores. The discussion of cut pointsistoo cryptic and in magor need of
clarification, through gpplication of the overd| principles of vdidity and rdiability,
including the examination of the chain of inferences. Hereiswhere it isimportant to
emphasize that what must be vaidated is not “the tes” per se, or even “the use of the
test” in some generd way, but the decison that is being made on the basis of the test
(and any additiond factors) -- e.g., the decision to treat students differently from each
other, by promoting some and retaining others. In designing the assessment process, it



isthus criticd to identify and examine the evidence for the inferences that support that
decison -- including that the test use, including the selection of the cut-off score, is
cgpable of distinguishing with sufficient accuracy (in light of the need discussed in the
paragraph above to minimize error) between those students who do and do not have
the requisite characteristics.  See our comments to page 31 (1% new paragraph) and to
pages 31-32. See aso our comment (to page 32, fn. 105) that the document should
include and highlight the Joint Standards' commentary to Standard 4.19, regarding
precision in regions of scores scales where cut points are established.

Sole criterion and multiple measures. Theimportance of using other rlevant
information, including multiple forms of assessment, needs to be put in the context of the
overdl examination of vdidity inferences and the discusson noted above about margin
of error and cut scores. [n particular the discussion of the need to avoid harm to
students and thus protect them againg those errors which have significant negative
consaquences, the margin of error at the individud leve inherent in tests (particularly in
tests origindly designed for aggregete conclusons), and the andysis of cut score
determinations should al be connected more clearly to explaining the need to avoid
reliance on asingletest. Comments in the draft about how no test is perfect in this
regard, as currently written, can be misconstrued to Signa tolerance for a significant
degree of error. Ingtead, by more fully connecting the reliability and cut-score
discussion to the discussion of sole criterion and aternative measures, these comments
can and should be recrafted to get at their true meaning -- i.e., al the more reason to
look a whether available multiple and aternative measures are being used in high-
stakes contexts. The tolerable degree of error in high-stakes contexts needs to be
understood in light of the availability of such dternaives'. Thisis particularly true for
students whose scores fal within the range of potentia error. (Also important are (i)
properly defining “solely” to include cases where, despite the use of other criteria, test
scores done can nevertheless result in a high-stakes negative consequence, and (ii)
gpesking to the vdidity and reliability of the overdl decison-making process where
multiple measures are used.) See comments to page 31 (last paragraph )-32 (1%
paragraph), and page 32 (last paragraph, last sentence). See also our comments to
page 3, paragraph 3, and to page 19, paragraph 2.2

Thisis thus aso an area where the connection between the test measurement principles and
lega principles can profitably be made more explicit -- i.e., in regard to the legd principle concerning
the availability of aternative gpproaches for serving the same educationa ends with less disparate
impact. (See section C. below on linking the two analyses.)

2For the reasons expressed here, we al'so share the central concerns expressed by the
Leadership Conference on Civil Rights about the need to avoid riance on asingle test (as discussed
above) and the need to recraft language that inadvertently would seem to be endorsing various test
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d. See a'so the comment to page 19 (at end of paragraph 2), proposing that the document
include akey paragraph from p. 139-140 of the Joint Standards which helps connect
these issues of higher stakes demanding higher test qudity, minimizing errorsin
classfying individuas into categories with consequences, and collecting collaterd
evidence.

B. Legal Principles
1. Educational necessity

a. Legitimacy of the Goals. While we agree that most of the “action” on educationa
necessity is around the means, not the god's, the commentary about deference to the indtitution’s
datement of its gods is overstated in suggesting that anything goes and leaving readers with no criteria
for this part of the inquiry. We suggest that, as a component of “educational necessity,” due deference
does not diminate criteriafor congdering (i) the importance of the gods (in reation to the high-stakes
consequences for children), (i) the need to frame them (particularly in terms of learning outcomes as
goals) in non-discriminatory ways, and (iii) the need to consider their consistency with stated public
policy. See our comments to page 51 (last paragraph) through page 52 (middle paragraph).

b. Validity of the means. (Page 52 last paragraph and page 53 first paragraph.)
Consdering thet thisis the heart of the matter, in terms of civil rights principles gpplicable to high-stakes
testing, the analysis here -- two short paragraphs with footnotes -- is brief in the extreme. Our
comments highlight the need for and usefulness of helping reeders trandate the analysis of pecific
inferences being made (see comments earlier on the chain inferences) into the context of examining the
legal adequacy of particular high-stakes practices® This includes identification in our comments of
issues relevant to certain very common phenomena

0] Curriculum placement (including tracking), in the light of new state
standardsfor all students. In particular, the presence of such standards
now changes the andyd's, in terms of whether curriculum placements for lower
achieving students (including low tracks) provide unequa access to the high-
levd illsthe state has said dl students should learn. Earlier, pre-standard
andysis, to the extent that it was premised on the acceptability of lower

uses. (Inthisregard, see a'so our comment below to page 11, (3).)

3Alternatively, these practices, and our comments on them, could be more fully addressed
in Chapter 1 (and/or in the portions of the Introduction, pp. 8-12, where many of these practices are
discussed). But in that case, there should be clearer statements of the connections to the principles and
andysisin that Chapter (including to the commentary summarized here).
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expectations for some children, and then examining educationa benefit in
relation to those lower expectations, is no longer adequate. (Comment to page
52-53 and page 8.)

Adequacy of ingruction. (Commentsto page 52-53 and page 11(2).) The
indructiona aspects of vaidity deserve greater atention in the civil rights,
disparate impact andysis of use of test for promotion and graduaion.* Each of
the inferences about the adequacy of instruction need to be articulated and
examined -- for example regarding dignment of the curriculum, efficacy of
indructional methods for al sudents, qudifications of teachers to provide this
ingruction, etc. Two other, related issues concerning adequacy of instruction
a0 deserve atention:

Use of tests simultaneoudy for program assessment/accountability and
for high-stakes student decisions. In particular, looking a the chain of
inferences that support the two uses may reved some fundamenta conflicts.
The former is premised on the assessment providing useful information about
the extent to which the school needs to change in order effectively teach the
skills and knowledge in the stat€' s tandards.® The latter must, as a matter of
law, be premised on students already having been so taught. (And, in terms of
the vaidity obligation to examine the intended and unintended consequences,
the fact that the educationd indtitution must judtify its high-stakes use by trying
to show that students have had an adequate opportunity to learn those kills
and knowledge would seem to provide counter-evidence to clams that high-
stakes use will advance school reform. That is, the necessary argument that the
school aready providesingtruction adequate to master those standards reduces
the urgency of the need for further reform, to say the least.)

Programmatic legal obligations. With the coming of standards for whet al
students should know and be able to do, school systems have aso assumed
obligations under various state and federd laws for the provision of educationa

“The statement a the end of the 1% paragraph on page 53 -- that courts “may” consider
whether the sKills taught have been tested is wholly inadequate in this regard and should be changed or

SA major gap between the skills and knowledge being assessed and what is being taught does
not undermine the vaidity of the assessment for purposes of program eva uation and accountability --
indeed the purpose of the assessment isto detect such gaps.  Such a gap does, in contrast, undermine
the validity of the assessment for purposes of promotion and graduation, which holds students
accountable for what they have purportedly been taught.
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(ii)

i)

programs that effectively teach the content of those standards. For example,
Title| (dong with some state laws) requires accelerated, enriched curriculum
aigned with high sandards, effective indructiond techniques, highly quaified
teachers, and time intervention for individua students having difficulty mestering
particular standards -- with the plan for doing so to be jointly developed with
the parents of the school. As another example, the Equa Educationa
Opportunities Act imposes obligations (as ddlineated in Castaneda v. Pickard)
regarding design, implementation, and review of programs serving students with
limited English praficiency, which should now be interpreted in light of whet the
date has said al students should know. Failure to follow such requirements
under Title I, EEOA, or other laws, to the extent that they relate to program
quality, should certainly be viewed as rdevant evidence in examining the testing
premises concerning adequacy of instruction.

Note: Additional discussion of adequacy of ingruction and
curricular/ingructional match isfound in various other sections throughout
our specific comments (below), such as

Page 9- b. Promotion (including gpplication to students with disabilities

Page 10 - ¢. Graduation decisons (including overal comment and

comment to line 3)
Page 11 - (2) Attribution of cause
Pages 17-18, 63 - Ingructional match under Due Process analysi's

Use of exit exams and exam-based diplomas for subsequent decisions.
In many places, standards-based reform is being accompanied by actions and
words to encourage use of exam results and exam-based diplomas for
employment and admission to sate colleges. The basic requirement of
vaidating the particular use of the exit exams and diplomas (in terms of
relatedness to necessary job skills or postsecondary success) should be
connected to the decisions that are then based on those exam results
(particularly in light of both the facts and the law in the semind case of test use -
- Griggsv. Duke Power Co.).

Differential diplomas. In some states and digtricts, failure to pass certain
tests results in adifferent diploma, rather than no diploma. The basic legd and
educationd analyss must be gpplied here as well, to the extent that these
differences affect important opportunities, such as postsecondary admission or
financid ad.



2. Due Process. Among our concerns about the due process section:

(& Thereisakey missng question in the legd structure. In moving from “Isthe
purpose of the testing program legitimate?” to “Have students received adequate notice of the
test and its consequences?’, the analysis skips over the question of whether the test servesthe
intended purpose -- that it does the test measure what it purports to measure? See our
comments to pages 17-18 and page 62 (after the first paragraph).

(b) The discussion of whether sudents were actudly taught the knowledge and skills
measured by the test should be informed by recent devel opments concerning programmetic
obligations, described above, that now accompany standards-based reform and related laws,
and the development of a stronger body of research about educational practices that result in
high student achievement. See comment to page 63 and pages 17-18.

C. Linking the Analysisof Test Measurement Principlesand Legal Principles

We do not question the organization of the guide, dividing the two sets of principlesinto
separate chapters. We understand the benefits of doing so, but want to call your attention to the need
to ded with some of the challengesit dso creates. Ultimately, readers must be able to integrate the two
anadyses, and there are numerous important opportunities to help them do so. We have pointed out
severd of these connectionsin the andysi's above -- showing where legd requirements inform the
examination of the validity chain of inferencesin Chapter 1 and vice-versain Chapter 2. Other needs
and opportunities arise € sawhere in the document, some of which are identified in our additiond
comments below.®

D. Testing of Studentswith Disabilities

The core principles discussed above -- amed at ensuring that high-stakes determinations about
sudents are based on sufficiently vaid and reliable information and on students having had adequate
opportunity to learn that for which they are being held responsible -- apply fully as the starting point for
andydis of testing of students with disabilities. In addition, within this basic framework, there are
important principles worthy of additiond attention in the guide, including the need to:

®For example, while the discussion of “flagging” the scores of students with disabilities has been
pared back, it remains in afootnote in Chapter 1 citing the Joint Standards provision alowing such
flagging “if permitted by law” in those instances where evidence of score comparability islacking. But
the draft contains no legd andysis that would help in understanding what is or is not permitted by law
and, in particular, the non-discrimination obligations under Section 504. See our comments to page 42,
footnote 133 (highlighting the lega problems when failure to meet the obligation to provide comparable
assessments is compounded by then stigmatizing the students who, through no fault of their own, did not
have a comparable opportunity to demongrate their skills).
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C Ensure that a particular test score' s inferences accurately reflect the intended construct rather than any
disability or extraneous disability-related characteristic. (See Joint Standard 10.1.)

C Ensure for any test that the type that items, response formats, scoring procedures, and test
administration procedures are selected based on the purposes of the tests, the domain to be measured,
and the intended test takers. Based on Standard 3.6, test content should be chosen to ensure that
intended inferences from test scores are equally valid for members of different groups of test tekers.
Samples of personswith afull range of disabilities must be included in fidld tests, and the review
process must in addition to empirical andyses include expert panels comprised of personswith
disahilities and qudified persons with particular knowledge of specific disabilitiesin relaion to test
adminigtration and response formats. See also Standard 10.3 requiring, where feasible, tests that have
been modified for use with persons with disahilities to be pilot tested on individuads who have smilar
disabilities 0 as to invedtigate the gppropriateness and feasibility of the modifications.

C Ensure that persons making decisions about accommodations and modifications of any test being
adminigered to individua students with disabilities are knowledgesble of existing research on the effects
of disabilities on test performance. Those who modify tests should have access to psychometric
expertise for so doing. See Standard 10.2. The comments point out that in some areas there may be
little known about the effects of a particular disability on a particular type of test. (See dso Standard
10.8.)

C Ensure for any test that is being used to assign persons to aternative trestment, for example asabasis
for deciding that a sudent with a disability will not participate in the generd or regular education
curriculum and will be assessed using an aternate assessment, that whenever possible outcomes are
compared on acommon criterion and supporting evidence of differential outcomesis provided. Itis
not sufficient to show that the test predicts treatment outcomes, but supporting evidence of differentid
outcomes must be provided. Support for the vadidity of the classfication or assgnment is provided by
showing that the test is useful in determining which persons are likdly to profit differentidly from one
educationa program over another -- e.g., specid education. (Standard 1.19.)

C Enaure that, for any testing application that involves individud interpretation of test scores, a test-
taker’ s score is not accepted as areflection of standing on the characteristic being assessed without
congderation of dternate explanations for the test-takers performance on the test at that time.  While
variables such as socioeconomic status, school history, language, ethnicity, culture and gender may be
relevant and considered while interpreting test scores for dl students, additiond disability-related
explanations, for example, fatigue, medication, gpadticity, or visua impairment, may affect the
performance of atest-taker sudent with adisability on, for example, a paper-and-pencil standardized
test. (Standard 7.5.)

C Ensure that in assessing sudents with disabilities for diagnostic and intervention purposes, no test is
used asthe sole indicator of student functioning or performance.  Standard 10.12 expressy states that
“[i]n testing individuas with disahilities for diagnogtic and intervention purposes, the test should not be
used as the sole indicator of the test taker’ s functioning. Instead, multiple sources of information should
be used.”



Below are our more specific commentstied to the particular pages and paragraphs of the
text -- addressing both the issues discussed in this* key issue analysis’ and other comments.
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I1. Specific Comments (by page and par agraph number)

Cover letter

Pageiv, last paragraph: “ Third, atest score disparity among groups of students does not
alone congtitute discrimination under federal law. The guarantee under federal law isfor
equal opportunity, not equal results. .. .”

Suggested Clarifications:

1. This paragraph summary of the law islikely to be misread by many readers, for severd
related reasons.

a Thefirg sentence statement that test score digparity does not aone condtitute discrimination
is till overbroad -- it does conditute a prima facie case, which may by itsdlf result in afinding
of discrimination if sufficient evidence relating to educationa necessity is not provided. Ata
minimum, change “does not done condtitute discrimination” to “does not necessarily conditute
discrimination.”

b. Inardated vein, the second sentence, stating that the “guarantee under federd law isfor
equa opportunity, not equa results’ isavery frequently stated but mideading sentiment thet is
often taken to mean that congderably lessis required by the law than is actudly the case. In
any event, asindicated in the firgt point, results do matter under the civil rightslaws. We
suggest dropping this sentence atogether as highly subject to misnterpretation, and letting the
rest of the paragraph speek for itsdf.

c. The statement that “differences in test scores may result from arange of factors, some of
which a school may be able to influence, and others over which it haslittle contral...” can be
viewed asimplying, incorrectly, that school systems are free to make dl sorts of educationd
decisons with disparate impact o long as the factors producing the disparities are not in their
control (even though the educationd decisonsare). Thisissmply not true (and indeed race,
gender, and disability are themsalves beyond school systems' control, which of course does not
free them from legd obligationsin thisregard). This sentence (and the short one immediately
thereafter) should be deleted.

d. Given the space devoted to this paragraph, the lega standard that is stated -- that disparities
(indluding on the badis of disability) should result in thoroughly examining the educationd
practices a issue “to ensure that they arein fact non-discriminatory and educationdly sound” -
- isnot asinformative asit should be. A short version of the educationdly necessity and no
feasble, less digparate dternative standard would be more so.
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2. At the end of the paragraph -- after the statement that the law is not designed to water down
or frustrate the establishment and application of educational standards -- add:

“In fact, properly understood, the legd standards are an aide to meaningful educationd reform -
- by ingsting that assessments are structured fully to measure, and ingtructional programs are
sructured fully to teach, the high-level skills and knowledge that sensible and rigorous

standards seek for dl children.”

I ntroduction

Page 3. paragraph 2. The following statement isincomplete, thus, mideading, and raises a sgnificant
issue: “When educators and policy makers consider the same test for school or district accountability
purposes and for individual student high-stakes purposes, they need to ensure that the test score
inferences are vaid and rdligble for each particular use for which the test is being consdered.”

The fact that the same test has been independently validated for each particular purpose for
which it isbeing used doesn’'t address, et done, resolve the problem. Rather, it isthe
inappropriate s multaneous use of the same test for making high stakes decisons that creates a
conflict. Results from the same tests indicating inadequate student performance are, on one
hand, being used to deny students promotion or graduation while smultaneoudy identifying as
underperforming the schools that have failed to prepare adequately the students. These
smultaneous uses are typicaly based on mutudly conflicting premises or inferences. (Thisissue
is discussed more fully in part (2)(a)(ii) of our comments to pages 51-53, and summarized in
|.B.1.b.ii above.)

Page 3, paragraph 3: The following statement is confusing: “When high stakes decisions are made, test
scores are often used in conjunction with other criteria, such as grades and teacher recommendations.
A test should not be used as the sole criterion for making a high stakes decision unlessit is validated for
thisuse. The Joint Standards state that ‘ a high stakes decision should not be made on the basis of a
sngletest score. Other relevant information should be taken into account if it will enhance the overal
vdidity of the decison.’”[footnote omitted)]

What this paragraph ought to convey isthat no standardized test -- whether administered once
or multiple times - ought to be used as the sole criterion for making a high stakes decision.
Rether, other rlevant information must be consdered whenever it will enhance the overdl
validity of the decison. (Seel.A.3.c above)

Test Use Principles

Page 8 - a. Placement decisions
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1. Application to placement decisions needs a great ded more cdaification. We have
addressed this through comment to page 52-53 below, but some or dl of those comments
could go here.

2. After the reference to the Joint Standard that there should be adequate evidence
documenting the relationship among test scores, gppropriate indructiona programs and
beneficid outcomes [citing Standard 13.9], clarify by usng examples. For example, when a
student is determined, in part, based on test scores, to have a particular type of disability and
educational needs requiring specidized ingruction and related services, provison of such of
indruction must be monitored to ensure that it is beneficid and effective. Also, unlike the child
taking atest of mathematicd sKkillsto determine whether ghe should participate in a math
program for gifted students, where the test should adequately cover content and thought
processes that are essentid to the ingtruction students will actudly receive in that program, no
sngle test may be used to determine achild’ s disability or the educationa program tailored to
meet his’her needs and the child must be placed to the maximum extent possible in the regular
education classroom with his’her non-disabled peers.

Page9 - b. Promotion decisions

1. Application to promotion decisons needs agreat deal more clarification. We have
addressed this through comment to page 52-53 below, but some or dl of those comments
could go here.

2. Other Suggested changes: Given the extent that high stakes decisons are being
implemented concerning promotion or retention of students based on test outcomes, further
explanation is needed to ensure that the issues are being properly understood and steps taken
consstent with law and professiond practice. Aswritten the text provides: * Student promotion
decisons are generdly viewed as decisions incorporating a determination about whether a
student has mastered the subject matter or content of ingtruction provided to date and a
determination regarding whether the student will be able to master the content at the next grade
leve (a placement decision). At present, the focus of most school digtricts and states with
promotion policies has been primarily on assessng mastery of curriculum taught a agiven
gradelevd.”

Instead of just citing to the Joint Standards at fn. 19, additiond explanation would be
helpful. We suggest the following language:  “This meansthat any test used for promotion
purposes must have been validated to demonstrate that the body of knowledge and particular
skills are necessary to participate in the next grade successfully; that the test actualy assesses
the knowledge and skills determined to be prerequisites to promotion with a high degree of
reliability across race, gender, ethnicity, limited English proficiency and disability; that the cut off
score(s) accurately identify with asmall standard error of measurement persons who are
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successful. To ensure that the test isfar assessment of the knowledge and skills of dl students,
the test must have been vaidated.” As noted, when atest is used for such purposg, its use must
adhere to professond standards for certifying knowledge and skillsfor al students [Joint
Standards 1999, Standards 13.5, 13.6 and 13.9, High Stakes, 1999:287].

Also, gate explicitly that: “This meansthat dl students must be provided with multiple
measures for demondrating mastery; that the items on the test are generdly representative of
the content and skills that students have actually been taught [not adequate to say
“ covered’] a their current grade levd [Joint Slandards, Standard 13.5, High Stakes, 124-
25] .

Also, gate : “For students with disabilities, and other students based on race, ethnicity,
or gender who may be disparately affected by any mastery requirement, in part, because they
may have been denied multiple years of adequate and appropriate education designed to teach
them the cumulative educationd skills expected to be learned by dl other students, that a
compensatory education program be designed and implemented prior to using atest given for
promotion purposes.”

Page 10 -- ¢. Graduation Decisons

1. Application to graduation decisions needs a great deal more clarification. We have
addressed this through comment to page 52-53 below, but some or dl of those comments
could go here.

2. Suggested change: Add here and presumably in introduction as follows:

“Although this document isintended to address only student accountability, not teacher
or school/schoal digtrict accountability, before students can be fairly denied a diploma because
they failed to meet the expected standard of proficiency, the school system must be able to
demondrate its proficiency in meeting the standards of teaching and learning that enable all
students without regard to race, gender, language, ethnicity or disability to receive and
participate in asufficient quality program or curriculum that prepare them to learn the
knowledge, skills required as a condition of graduation and as measured by the test.”

Page 10, Section c., line3:

With respect to sudents with disabilities, and other students, it is not adequate to
state “When large scde standardized tests are used in making graduation decisions, there
should be evidence that the test adequately covers the content and skills that students have had
an opportunity to learn. Therefore, al students should be provided a meaningful opportunity to
acquire the knowledge and skills that are being tested, and information should indicate an
alignment among curriculum, ingtruction, and the materid covered on the test used asa
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condition for graduation.”

Rather, further information is needed to explain the variety of ways that a school could
demondtrate that it has provided a curriculum that provided al students the opportunity to learn
to the sandards required for mastery. Without more detail and examples, this document runs
the risk of prosdytizing without giving the kind of direction and identifying the kinds of
interventions and strategies needed to promote change.

For example, it would be helpful to state the following: “ Schools must be able to
demondirate that students, including students with disabilities, have been provided a meaningful
opportunity to acquire through effective teaching and learning the content and skills thet all
students are expected to know and be able to do. Evidence of meaningful opportunities
include students receiving for such periods of time as necessary and congstent with IEPs or
other individudized plans, a program of teaching and learning that modifies curriculum and
ingruction, eg., as by bresking down standards into components of learning, identifying short-
term objectives or benchmarks digned with the curriculum and established standards, tailoring
ingructiond srategies and methods of learning to each student’ singtructional needs, providing
effective one-to-one intervention, compensatory programming, specidized ingtruction and
supportive services through extended school day and school year program or other manner.”

Overarching Principles

Pages 10-11 -- (1) Measurement Validity
What is here is good, but we believe that further expanson on vdidating each of a change of
inferences, and providing examples, would be important for helping readers understand the
principles and how to apply them.

Page 11 -- (2) Attribution of cause.

[ Regarding appropriate instruction, see 1.B.1.b(ii) above and our comments to page 52-
53 and fn. 175.]

1. Inthe second sentence, before “equa opportunity to acquire” insert “appropriate ingruction
and’. Thistracks the language and the heading and helps supplement “equa opportunity”
which otherwise could be read to countenance equaly poor ingtruction.

2. Atlines5-6,“. . . dl students have an equa opportunity to acquire the knowledge and skills
that are being tested.”

Comment: Whilethisisauseful satement here, this point should be reiterated and
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explained in the body of Chapter 1.

3. Additiondly, please clarify here that this sentence is about equa opportunity to acquire the
knowledge and skills being tested. The next sentence, which seemsintended to illudtrate the
point, however, is about accommodationsin order to provide equa opportunity to
demonstrate those skills and knowledge on the test. Both concepts are important and should
be addressed in both the first sentence (equa opportunity both to acquire and to demonstrate .
..) and in the second (modifications, services, accommodations, etc. both in instruction and in
testing in order to provide that equal opportunity).

4. It should adso be noted that “equa” does not dways mean “the same.” For example,
children with disgbilities or who have limited English proficiency must be given supplementary
supports and services, tutoring, extended school services, or even compensatory education to
meake up for the deficiencies in the cumulative education program.

Page 11 --(3) Effectiveness of treatment - Do test scores lead to placements [instructional
programs and services|

Suggested change: In this pitch for tests being perceived as beneficid insruments to help
children learn effectively, use this as an opportunity to introduce the use of dternative
performance measures, other forms of authentic assessments, portfolios, and projects, as
multiple measures for assessmen.

Page 12, line 3. Footnote 27 citing the importance of education from Brown v. Board of Education is
agood footnote which deserves text status, particularly in light of the other examples provided
regarding using tests for advanced courses.
Suggested change: Move fn 27 into text.
Page 12, end of section (3), fn. 29 -- reresear ch on low-track classes.
Suggested change: move fn 29 re research concerning low track classesinto text. Add to
footnote accompanying citation areference to the Congressiond findings regarding 20 years

low expectations held for sudents with disabilities that were recently codified in the IDEA
Amendments of 1997 at 20 U.S.C 1400(c)(4)-(5).

Lega Principles
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Page 13 -- a. Different Treatment

Suggested change: Provide specific examples re/LEP, gender, and disability where students
were not given a meaningful opportunity to participate in the curriculum (e.g., Lau and Keyes,
Carter). Usng actud examples from case law will help insure that those reading this document
for guidance will actudly understand this issue and get it -- that Students, given an opportunity
to learn and necessary support services, can and do succeed.

Pages 14-15 -- b. Digpar ate | mpact

Suggested change: insert disability and pardld references to implementing regulations under
Section 504, 34 C.F.R. 104.4 after questions (1), (2) and (3).

Comment: Paragraph one refersto a further discussion of issues related to students with
disabilities being covered dsewhere in the document....presumably recognizing some specia
issues and concerns relating to disability. Paragraph 3 discusses disparate impact with respect
to race, ethnicity, and sex, but is slent with respect to disability. Though left unresolved by the
Supreme Court, legd analyssfor disparate impact remains no different regarding the paragraph
3 questions to be raised and examined for race, sex, ethnicity. See Alexander v. Choate, 469
U.S. 287, 301, 302-09 (1985); Oberti v. Board of Education, 801 F. Supp. 1392, 1405
(D.N.J. 1992).

Principles Relating to Inclusion and Accommodations

Page 15, fn. 40.

Suggested change: Move footnote into the text.

Comment: Although the Title | requirement is not per se about high-stakes testing, for
purposes of this guide, the continued extent of confusion about Title | affirmative obligations
with respect to L EP students warrants highlighting the provisons, particularly with respect to
assessment.

Page 16, first paragraph, line6 & page 59, first full paragraph

Comment: This section needsto be clear and to send the right message concerning the
incluson of students with disabilities, with accommodations, if appropriate; to more fully
address the issues the decision-making process and the analysis asiit relates to use of State or
digtrict wide assessments, including aternate assessments that ,ensure different content and
dternative performance assessments (designed to measure same content/constructs), the
independent and individua decision whether or not the student ought to be participating in a
“high stakes’ testing based, in large part, on vaidity issues as wdl as opportunity to learn; and
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consequentia provison of ingtruction and FACE.

Note that Congress recognized in the legidative findings of the IDEA Amendments of
1997, that implementation of sudents' rights to participate in the genera education curriculum
and to meet the standards established for al other students has been impeded for more than 20
years by low expectations of students with disabilities and the failure to gpply replicable
research on proven methods of teaching and learning for children with disabilities. 20 U.S.C.
1400(c)(4)-(5). Furthermore, history has shown that I1EP teams, which are dominated by
school personnd, cannot be given unfettered authority to decide when students with disabilities
shdl be included in state or digtrict-wide assessments. 1n no case shadl any student with a
disability be exempt or otherwise excluded from participation in large scale Sate or district-
wide assessments on the basis of limited expectations based on disability status, type of
disability, time spent in the generd curriculum, prior inadequate accessto learning or &t the
unfettered discretion of the IEP team. Significantly, the decision to participate is independent
from how the assessment information is used, particularly with respect to whether it has or
should have high stakes consequences for the student.

Moreover, sudents with disabilities are entitled under the civil rights statutes,
specifically Section 504 and the ADA,, to chdlenge any decision to exclude them from the State
accountability system, and to participate equitably and effectively in any State or digtrict-wide
assessment, with accommodations or other support services, if necessary, asthey are entitled to
comparable aids, benefits, and services provided their non-disabled peers. 34 C.F.R. 100.4(b).
For the smdl number of children who cannot participate in the State or digtrict-wide
assessments, even with accommodations, aternate assessments must be developed and
conducted by July 1, 2000. 20 U.S.C. 1412(a)(17); 34 C.F.R. 300.138; 34 C.F.R. 100.4(b).

It is noteworthy that most disabled students will be able to participate in a State or
digtrict wide assessment with no accommodations. Other students with disabilities are dso
capable of learning what the large scae assessment tests, but need a different way of
demondtrating their magtery of, eg., reading or mathematics skills. They too are entitled to
accommodation, as through an dternative assessment - a portfolio or other performance
assessment -that permits them to demondirate their level of mastery -that they are capable of
learning what the State or district-wide assessments test, but need a different way of showing it.
These students do not require an dternate assessment (defined here as an assessment that
measures different content), but merdly a different way of demondtrating what they know and
can do - the same content being assessed through paper and pencil on the standard
adminigration of the assessment being used. For example, a sudent who has mastered the
basic concepts of geometry but, who because of This particular neurologica imparment,
cannot demongtrate what he knows and can do on a standard administration of the test using
paper and pencil, must be provided the opportunity to demonstrate his knowledge, skills and
proficiencies usng manipulatives. If the content being assessed is the same, then demondtrating
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learning by doing it through an aternative performance assessment should be concelved of as
an accommodation that alows this particular student to equitably and effectively participatein
the large scale assessment. Presumably this type of accommodation would, as dl others, need
to be vdidated. OCR needs to offer guidance to test users when the content being assessed is
virtudly identicd.

If the definition of accommodation is not construed to encompass the needs of students
with disabilities who because of the nature of their disabilities need a different way to
demondtrate their full degree of mastery of the knowledge, kills or understanding being
assessed by the standard adminigtration of the test, then these students must be provided such
an opportunity to participate in a different type of assessment that enables them to demondtrate
that they have learned the same skills, knowledge and understanding expected to be learned by
al other sudents participating in the standard administration of the test or the particular test with
such accommodations, as necessary.

Suggested clarification: Given that the focus of this guide is on the use of assessments

to make high stakes determinations about students it isimportant to bear in mind thet the
consequence of the system includes what istypicaly perceived of as negative actions for the
student (potentia retention, failure to graduate, etc.), in addition to potentid benefits of the
accountability system (ensuring that schools provide the program that teaches studentsto high
dandards). Just asit would with any student, the margin of error tolerated would have to be
much lower than when used, with many other student scores, to evaluate a school or program.
The test must be vaid and reliable for students with disabilities, and particularly for students
with this particular disability. Appropriate accommodations, as described above, must be
congdered in ng the student and provided, as needed, including in the form of an
dternative performance assessment.

Further, the student must have been given afull opportunity to learn what is being
assessed, as ensured by the IEP Team' s providing the student with such specidized ingtruction,
related services, and supplementary aids and services as may be needed to enable the student
to overcome any barrier asmay exist as aresult of higher disability. Significantly, the question
of whether a student participatesin a particular assessment is distinguished from how the
assessment information is used, particularly with respect to whether it hasor should have
high stakes consequences for the student.

Thus, while the IEP team will in most instances determine that the student ought to
participate in the assessment and be included in the accountability system, the |EP team must
ensure that the test is valid for purposes of determining whether the individua student should be
retained or promoted, if it isto be so gpplied. And to the degree that the test is not validated,
the |EP team, other qualified persons, including the parents and the child, as gppropriate, must
as part of itsannua review and revison of the sudent’s | EP, determine whether or not based
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on avaiety of information and data, including the assessment, the degree to which the student
has reached highher performance goas and indicators, and other benchmarks of learning,
whether the student should be retained, promoted and with what kind of interventions and
drategies for improving teaching and learning. Just asin the case of any other sudent, the
school or district would be responsible for ensuring that the student has had the opportunity to
learn and that the assessments used are vaid and religble.

Federa Condtitutional Questions

Page 17, bottom (the three questions for examining due process -- legitimate and reasonable purpose,
adequate notice, and students actualy taught the tested knowledge and skills), and

p. 18, first paragraph (“Federd courts have typicaly deferred to educators judgments about the
beneficid purposes of atesting program. .. .”).

Suggested changes:

(2) On page 17, add anew bullet after the first one: “Isthe test use a reasonable way of
achieving that purpose?’

(2) At the top of page 18, begin the first sentence with: “For due process questions,”.

(3) On page 18, after the first paragraph, add a new paragraph explaining the suggested new
bullet, in terms of accurate and gppropriate (i.e., vaid) means of achieving the purpose
(comparable to the other paragraphs on the page explaining the last two bullets).

Reason: Thereisamissing question and level of andysis. Itistrue that, for due process
andyss, federd courts have typicdly deferred to educators judgments about “ the beneficial
educational purposes’ or “ reasonable goals,” such as“improving the qudity of education,
ensuring that students can compete, . . . “ etc. But the question of whether thetest is
reasonably related to that purpose is a separate issue subject to scrutiny.” (Debra P, et d.)
Indeed, it is more typically the means, not the ends, that is the focus of due process inquiry,
both substantively and procedurdly. Just asingructiona or curricular aspects of vdidity are
implicated in the question about whether students were actudly taught the knowledge and skills
being measured, so too under the case law other aspects of vdidity are implicated in the
question about whether the tests as used are measuring those things related to the educational

"To cite an extreme or absurd example, a graduation test instituted for these laudable purposes
that conssted of a single short-answver question to a question from Trivia Pursuits (or ten such
questions) would not seem to meet this standard, regardless of whether the separate sandard of having
been taught the matter were met. (Or suppose the test is one that produces demonstrably unrdigble
results from one student to the next. That has adl the halmarks of lack of due process analogousto a
fact-finding process for deprivations of liberty or property that regularly fail to find the facts accurately.)
More useful examples for the reader would ded with less obvioudy absurd measures.
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purpose.
See a0 comment to analogous due process andysi's on page 62 (after the first paragraph).

The other suggested change -- adding “In due process questions,” -- is proposed in order to
help readers stay oriented, given the necessarily rapid pace a which shifts are made in the text
through the various legd doctrines, to keep in mind that thisis due process andlys's, distinct, for
example, from the erlier Title VI andyss.

Page 18, last paragraph -- on reasonable opportunity to learn the material

See comment to page 63 question (3) for additional issues regarding instructional match.
Those comments should be incorporated here as well.

dd

Chapter 1. Test Measurement Principles

Page 19, para 2. Atline5, thetext readsasfollows “Information may include test results, aswell as
other relevant measures that will be able to effectively, accuratdly, and fairly address the purposes and
gods specified by the indtitutions.”

Suggested clarification. Before the words “Information may include’, insart: “ When used to
make high stakes decisions,”

Before “test reaults’, insert: “ valid and reliable”

Delete “aswdl as other”and insert: “but must include”

Reason. The permissive language here could midead jurisdictions using assessments for high
dakes. It would help to darify that the principleis actudly that when using an assessment with
high stakes for sudents, decisions “should not be made on the basis of asingle test score.
Other relevant information should be taken into account. . . .” Infact, the use of the word must
would be appropriate here as well, given the legd principlesinvolved.

Pages 19, after paragraph 2 -- Asthe stakesfor individual studentsincrease

Suggested clarification and addition: Add (either hereor elsewherein the section):
Joint Standards Commentary on “ Stakes of Testing”:

“The higher the stakes associated with a given test use, the more important it is that test-based
inferences are supported with strong evidence of technica qudity. In particular, when the
gekesfor an individua are high, and important decisions depend subgtantialy on test
performance, test needsto exhibit higher standards of technica quality of its avowed purposes
than might be expected of tests for lower-stakes purposes. . . .Although it is never possible to
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achieve perfect accuracy in describing an individud’ s performance, efforts need to be made to
minimize errors in estimated individud scoresin dassfying individuasin passffail or admit/rgect
categories.  Further, enhancing vdidity for high stakes purposes, whether individud or
inditutiond, typicaly entails collecting sound collatera information both to assst in
understanding the factors that contribute d to test results and to provide corroborating evidence
that supports; inferences based on test results’ (Joint Standards, pages 139-140)

Reason: Thisis much more helpful to reeders in understanding the issues than only quoting the
portion currently in paragraph 2. To ensure that the reader more fully appreciates how these
issues are connected and how higher stakes demand higher standards of qudity and

assurances, including collecting collateral evidence, so as to minimize errors and mitigate
harmful consegquences -intended or unintended, this commentary is especidly helpful.

Page 20, continuing par agr aph from page 19:

Suggested clarification: After “When test results are used to make high-stakes decisons’
insert “, for example.”

Reason: For exampleis needed, as this point is not limited to high stakes decisons about
promotion or graduation exclusvely, but presumably pertains to such decisons asreferrd for
evaudion for digibility for specia education, digibility for gifted program, placement in exam
schoals or other programs having criteriafor inclusion.

Page 21, 1. Validity of the Inferences of the Scores

Suggested clarification: Expand the comments here, which while quite useful, ought to be
discussed and explained more explicitly in the context of and consstent with the Joint
Sandards -- for example, to help the reader understand how to identify the full set of
inferences about the test that are at play in the way the test results are actudly used. Seefor
example the Joint Standards, page 9 that read as follows:

“Vdidation logicadly begins with an explicit satement of the proposed
interpretation of test scores, dong with arationae for the relevance of the interpretation
to the proposed use. (page 9)

“ The decison aout what types of evidence are important for vaidation in each
instance can be clarified by developing a set of propositions that support the proposed
interpretation for the particular purpose of testing. For instance, when a mathematics
achievement test is used to assess readiness for an advanced course, evidence for the
following propositions might be deemed necessary: () that certain skillsare
prerequisite for the advanced course; (b) that the content domain of thetest is
congstent with these prerequisite skills; (¢) that test scores can be generdized across

22



relevant sets of items; (d) that test scores are not unduly influenced by ancillary
variables, such as writing ability; (€) that successin the advanced course can be vdidly
asessed; and (f) that examinees with high scores on the test will be more successful in
the advanced course than examinees with low scores on the test [but see comment
below] (pages9-10)

“Identifying the propositionsimplied by a proposed test interpretation can be
fecilitated by congdering riva hypotheses that may challenge the proposed
interpretation. (page 10)

“Because a vaidity argument typically depends on more than one proposition,
strong evidence in support of onein no way diminishes the need for evidence to support
the others.” (page 11)

In using the above, useful example, itisESSENTIAL for the OCR Guidance to
underscore to the reader that high-stakes testing as actudly practiced in schoolsis often for a
somewhat different use that will change the specifics of the inferences or propositions,
particularly in regard to proposition (f) above. The Guidance should, therefore, emphasize
this point, including with language such as the following Suggested addition:

“In the context of a set of rigorous standards for what al children show know and be able to
do, atest that limits access to courses which provide more or higher quality accessto
ingruction related to those rigorous standards -- ether in the context of ability grouping or in
the context of promotion or graduation tied to test results -- cannot be justified by the
proposition that students with high scores will be more successful in those courses. Once it has
been determined that these are the standards that al students should mest, it would be

incong stent to then deny accessto higher qudity ingtruction for meeting those sandards to the
very students most in need of assistance.”

The focus on how proposition (f) would necessarily change would not only help in avoiding a
very harmful misgpplication of particular propogtions. It would aso help the readers more
generdly improve their overdl ability to make such applicationsin avariety of contexts.

Pages 20-24, Validity

Suggested addition: Add to the text the following reevant standards as they help the reader
more fully understand the issues being addressed.

“Standard 1.4

If atest isused in away that has not been vaidated, it isincumbent on the user to judtify the
new use, collecting new evidence if necessary.”

“Standard 11.2

When atest isto be used for a purpose for which little or no documentation is available, the
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user isresponsible for obtaining evidence of the te’ s vdidity and riability for this purpose.”
For clarification regarding these points, add: “For example, if atest has been vaidated in
terms of its ability to reflect certain types of reading or math skills, but has not been vaidated
for usein determining promoation, an additiona set of inferences about the test results would
need to beidentified and vaidated -- such as, for example, inferences about the ability of the
test use to distinguish who will or will not be able to function in the next grade leve, the impact
of thistest use on ingtruction in the desired skills, etc.”

“Standard 11.20

In educationd, clinical, and counsdling settings, atest taker’s score should not be interpreted in
isolation; collaterd information that may lead to dternative explanations for the examineg' stest
performance should be considered.”

Pages 24-25 -- 3. Considering consequences of test use

Para. 2. Much of the focus of the new Joint Standards provision on consequences of test use has
been overlooked in the draft. Before the example given here -- identifying differences in placement test
scores based on race, gender or nationd origin as a“consequence’ -- add other examplesthat explain
and offer clarification about both intended and unintended consequences of test uses. [Also at line 1,
after “gende” insart “disgbility.”]

Suggested addition: “Some intended consequences of high stakes test use might be that
teachers would better dign ingtruction with the underlying skills and knowledge in the sandards
if students are subject to high-stakes consequences, that higher-qudity attention will be focused
on students experiencing mogt difficulty, or that sudents will be more diligent in learning those
underlying skills and knowledge. Unintended consegquences might be that teachers narrow
indruction to something close to the test items (thereby actudly undermining the vdidity that a
test might otherwise have had, absent high stakes, in terms of the items’ ahility to capture the
underlying skills and knowledge domains of which they are but a sample), that students having
the mogt difficulty are disproportionately not included in school accountability measures, or that
students get discouraged and drop out of school (either, for example, after being retained or
after falling the test even though they may have other opportunities to take the test and avoid
retention).”

“It is especidly important to examine the consequences of the high-stakes aspect of the test use,
separate and digtinct from consequences that may flow from the administration of the test
without attaching high stakes (e.g., for diagnostic purposes).”

Add to text Joint Testing Standard 1.22 and particularly 1.23 and the accompanying comment
for the latter:
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“Standard 1.22

“Whenitis clearly stated or implied that recommended test use will result in a specific
outcome, the basis for expecting that outcome should be presented, together with
relevant evidence.”

“Standard 1.23

“When atest use or score interpretation is recommended on the grounds that testing or
the testing program per se will result in someindirect benefit in addition to the utility of
information from the test scores themselves, the rationde for anticipating the indirect
benefit should be made explicit. Logica or theoretica arguments and empirical
evidence for the indirect benefit should be provided. Due weight should be given to any
contradictory findings in the scientific literature, including findings suggesting important
indirect outcomes other than those predicted.

“Comment: For example, certain educationd testing programs have been advocated
on the grounds that they would have a s utary influence on classroom ingtructiona
practices or would clarify sudents understanding of the kind or leve of achievement
that they were expected to attain. To the extent that such claims enter into the
judtification for a testing program, they become part of the vdidity argument for test use
and 0 should be examined as part of the vdidation effort. Due weight should be given
to evidence againgt such predictions, for example, evidence that under some conditions
educationd testing may have a negative effect on classroom ingruction.” [ Joint
Standards, page 23. See also page 142]

Reason: Whileracid digparitiesin program placement, if they occur, are a consequence, usng
this example aoneis likely to leave many readers confused about consequentid vdidity and its
relaionship to the overdl in the guide, dl of which is premised on disparities by race, nationd
origin, disability, or gender. The examples above add darity about the nature of inquiry into
intended or unintended consequences and, in particular, the focus here on consequences that
are over and above the interpretation or use of the test results. (The example on the top of
page 21, in contrast, focuses directly on the validity of the test interpretation and use, which is
of course indigtinguishable from the main line of vaidity andysds but fails to capture the
additiond inquiry generdly associated with the testing principles inquiry into consequences.)
Asthe comment indicates, articulating, and then examining the evidence for, the intended
consequences is an important agpect of assessing the vdidity of the inferences that underlie the
test use; and examining the unintended consequencesis part of examining contrary evidence.

Reiability
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Page 26, fn. 76
Suggested clarification:
1. Movefn. 76 totext
2. Elaborate with language to the following effect:

“A test which may befairly relidble for aggregate score purposes will typicaly be much less
reliable for individua purposes, with amuch greater sandard error or variation in test scores at
theindividud level. Because the sandard error at the individua level can gpproach or exceed
the average difference in test scores between grade levels, the use of a particular test for
promoation purposes may be cdled into question. At the same time, the standard for scrutinizing
ates’sadequacy is higher when the test is used for high-stakes individua purposes. This
means that when a higher degree of vaidity and reliability is needed -- as when making high-
gtakes individud decisons -- asingle test scoreistypicaly much lessreliable. The need to
proceed cautiously in use of such tests for individual high-stakes purposesis particularly
strong.”

Reason: While one margin of error may be acceptable for the use of atest for school
accountability, that same margin of error may be wholly unacceptable when the test is used for
high stakes decisons for individua sudents. There may be ardatively smal margin of error
when scores are consdered in the aggregate — as in awhole grade, or awhole school —which
become quite large when disaggregated to the individua student basis. And, at the sametime,
the levd of error that is acceptable becomes smdler as the negative consequences for
individuas stemming from erroneous decisions becomes larger - i.e,, for high-stakes testing.
Thus, the Size of an acceptable margin of error must be considered in context. (See the Joint
Standards language on high stakes quoted in our comment to Page 19, after paragraph 2,
above))

Farness
Page 30, first new paragraph -- “feasbility”

Asthe draft notes here, the Joint Standards make considerable use of the term “to the extent
feasble” and thelike. (See, for example, page 11 n. 25, page 28, and 29.) While we bdieve
that thisterm and otherslikeit are generally intended to create only a narrow exception to the
generd standard at issue (e.g., where there smply is no way to develop an adequate sample
gze), we strongly bdieve that the language will get misconstrued and gpplied overly broadly. In
the educationd settings with which we are most familiar, such terms are often perceived to be
an indication that the slandard which they accompany can largely be safely ignored. Therefore,
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we suggest that, in the various places where such aterm is referenced, the reference be elther
deleted or given amore precise and narrow congtruction, as appropriate.  On page 30, thereis
some effort to address this question, but the language needs to be stronger and clearer if
readers are to come away with a narrower interpretation.

Cut Scores
Pages 31, first new paragraph and fn. 98

Movethefootnoteinto the text, and expand on it to the following effect:

“It is necessary to examine the vdidity of the inferences that underlie the specific decisons being
made on the basis of the cut scores. For example, isthere an inference that a certain test is
cgpable of digtinguishing who is proficient in certain areas and who is not, and that students who
score above a certain score on the test are proficient in the standards for that grade and are
reedy for the next while students who score below it are not?  If so, what is the evidence for
that inference? Thisisthe actud use that must be validated -- treating students differently on
the basis of this score, based on the proposition that the cut-off score adequatdly distinguishes
between the two groups. Thisis particularly significant where large numbers of scorestend to
cluster around the cut-off point, and where a shift in answers on just one or two questionsis
aufficient within that range to have abig impact on scores.

“Thus, the issues of selection and use of a cut-off score need to be addressed as part of
the overal congtruction of the test and the designing of itsuse. In particular, where abright line
decisgon is going to be made (e.g., between proficiency and non-proficiency for purposes of
promotion or graduation), the test user needs to develop an approach to assessment capable of
making that distinction with sufficient accuracy, rather than to first decide to adopt the test and
then be bound what kind of evidence concerning the cutoff is“feasble’ despiteitsinadequacy.”

Reasons: The language in the footnote is key to understanding cut scores. The additiond
suggested text hel ps explain the connection between the cut scores and the method for
examining the inferences behind the decisions being made, and groundsiit in practical usage.

Page 31 (last paragraph) - page 32 (first paragraph)

Suggested Clarification: Add language, regarding the two paragraphs generdly, and the
question raised at the end of the second paragraph specificaly, to the following effect:

“In answering such questions and addressing the question of test error, itisaso
important to look at further steps taken, in light of available dternatives, to determine the actua
knowledge and skills of students with failing scores, particularly those within the range of
potentia error -- such as, for example, the offering of more extended, direct measures of
performance for that subgroup of students who have failed the test. In this context, it must be

27



remembered that any rights to be assessed in amanner that isfair, valid, and reliable are
individual rightsthat cannot be denied on the basis of having been provided to other students.

Page 31-32, footnote 100 -- some measurement errors more Serious.

The statement that, “Anindividua who isfar above or far below the value established for
pass/fal or for digibility for apecid program can be mismeasured without serious
consequences,” is not aways true in many cases. While specia concern for the vaidity of
scores close to the cut point is very important, the obverseis not necessarily true. A student
with the requisite skills could nevertheless do extremely poorly on atest and fail by ahuge
margin because of an endemic problem (for that sudent) in the format of thetest, its
adminigration, or smilar factors. Thisis particularly aconcern for students with limited English
proficiency or sudents with disabilities, but is by no means limited to them. Deete the
sentence.

Page 32, last paragraph, line4
Suggested Clarification: Add examples after footnote 104.
Reason: It's not clear what this means. Perhaps some examples of methods to be used to
vaidate cut scoreswould help.  Are there some methods of vaidation that are preferable to
others? What are they? Without knowing what they are, it is hard for us to comment on the
substance, though we do think further e@boration would be useful.

Page 32, fn. 105 and accompanying text

Suggested change: Add to text of the find paragraph on page 32 the following quote from the
commentary to Section 4.19 of the Joint Standards.:

“Adequate precison in regions of score scales where cut points are established is prerequisite
to reliable classfication of examineesinto categories” [Joint Standards, p. 59.]

Reason: Thisisa particular clear satement in support of the overdl point the draft is seeking to
make here.

Page 32, last paragraph, last sentence -- on using other relevant information, rather than making
decisons “ solely or automatically on the bass of asingle test score”

Suggested Clarification: Define: “soldy” asused aove. First, distinguish between systems

in which failure to meet the test criteria can be overridden by meeting other criteriaand systems
inwhich the additiond criteria act as additiond requirements that students must meet (e.g.,
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where graduation depends upon both a certain test score and course completions). In the latter
case, the test does function independently as a sole criterion.  Second, clarify that the system
of criteriafor the decison as awhole must be vaid and religble -- atest that itsdlf is not vaid
and reliable for that purposeis not necessarily saved by the addition of other measuresthat are
aso not valid and reliable. What evidence has been amassed to show that the particular way
that the factors are combined resultsin a valid and reliable method for distinguishing between
who does and does not meet the underlying important criteria?

Test Measurement Principles. Questions About Appropriate Test Use

Page 33, chart

a

Missing Step:  Animportant step -- namely, articulating the inferences -- is necessary
in between question 2 and question 3. Ask:

“3. What are the particular inferences, or set of propostions, that if true, would

support the use of the test to accomplish this purpose? What inferences are being
made in using the test and the test results, including inferences about students who score
a particular levels?’ (and renumber subsequent paragraphs)

Reason: The questions jump from what is the purpose (#1) to is there adequate
evidence to support the inferences(#3-6). That jump cannot be made without first
carefully articulating what those inferences are in relation to the intended use of the test.
(For further discussion see comments to page 21, concerning the chain of inferences
whose vdidity needs to be examined.)

Clarifying language for questions 3 and 5: The sentence structure in regard to the
use of the term “inferences’ in these two paragraphs is somewhat confusing: “that the
test score differences are accurate and meaningful for the sudents,” “that the inferences
accurately reflect the pecific knowledge and skills” “that the inferences are measuring
the same congtructs,” etc. “Inferences’ do not, for example, “measure congtructs’ or
perform the other tasks described. The concept of inferences -- and the need to
examine the evidence supporting those inferences -- is very important here, as are the
related points being made in these paragraphs; the language just needs to be reworked
to accurately reflect them. For example, in #3 “is there adequate evidence of vdidity to
document that these score inferences are accurate and meaningful for the sudents
taking thetest?’ could read “is there adequate evidence to document the vaidity of the
inferences that the test scores are accurate and meaningful for the sudents taking the
test?” The statement “ Does the evidence support that the inferences accurately reflect
the specific knowledge and skills the test says it measures?’ could read instead “ Does
the evidence support the inferences that the test accurately reflects the specific
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knowledge and skillsthe test saysit measures?” And o forth. (For further discussion
See comments to page 21.)

C. Clarifying language for questions4 and 6: It would probably useful to provide
some additiona text here (on reliability and cut scores) andogous to the additiona text
in paragraphs 3 and 5 (on vaidity and fairness), drawing from the prior pages to spell
outapadld “Thatis....”

d. General Point: The purpose of thisligt of questionsisunclear. State up front that the

entity administering the test should be able to answer these questions adequately. This
will clarify who has the obligation to do what.

Accuracy in Testing LEP Students and Students with Disabilities

Page 35, first full paragraph, reference to Appendix C

Suggested clarification: 1. Determine whether Appendix C isredly vauable to folks.

2. If s0, make some determination about whether the various accommodations were actually
implemented in ways that were legd.

3. Indicate that the list of accommodationsis not intended to be exhaudtive, and there may be
other accommodations not on the list that are, nevertheless, required by IDEA for given
students.

Reason: Appendix C isreferred to here and dsawhere in the document in away that implies
that thisisagood list of what states do to accommodate both LEP and disabled students. Yet,
the list may not be particularly useful because it neither ensures that such accommodations are
actudly provided in waysthat are legd, nor isit acomplete list of posshilities. On the other
hand, Appendix C does provide a non-exhaugtive ligt that identifies what some states are doing,
and thus, encourages exchange of ideas and perhaps, effective strategies and interventions. In
some ways, ashorter list of some examples might serve the purposes here better, without
risking ED’ s use of examples from states that are not complying with the law.

Page 36-40, L EP students and accuracy

Suggested clarification: In this section, add language to the effect that: “ It is necessary to
acknowledge the interaction between limited English proficiency and other needs that affect the
farness, vdidity, and rdiability of assessment. Significantly, sudents with limited English
proficiency can face two risks that must be minimized in order to ensure that assessments are
fair, vdid, and rdiable for them. Oneisthe risk that limited English proficiency will be confused
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with low academic skills or ability. The other is the risk that inadequacies in assessment will
result in failing to recognize any specid needs that sudents with limited English proficiency may
have, eg., in relaion to alearning or other disability that may independently pose abarrier to
their opportunities for either learning or demongrating their skills. Students with limited English
proficiency must be afforded the samefair, vaid, and reliable assessments of such needs, and
accommodations and modifications to meet them, to which al other sudents are entitled.”

Page 40-45 -- Disability section --

Page 42, footnote 133 (quoting Joint Standard 10.11) under Studentswith Disabilities --
flagging

Suggested addition: Further explanation of Standard 10.11 isessentid, as by itsef, it is
inconggtent with current discrimination law. Hagging is a serious issue that warrants careful
atention. Further clarification and guidance congstent with principles of fairness and non-
discrimination are needed as rdliance on Joint Standard 10.11 has the effect of singling out
those students most likely with low incidence disabilities for the system’ s failure to provide them
with comparable opportunities to participate in assessments. Because acomparable
assessment does not in al instances exist that provides necessary modifications and credible
evidence of score comparability across regular and modified adminigtrations, the scoreis
“flagged” to provide information about the nature of the modification. Becausethereisan
affirmative obligation to ensure that students with disabilities have access to equaly effective
means of demondrating ther proficiencies on the same underlying skills, and thus to develop
such accommodations and modifications, it is aviolation of these sudents civil rights under
section 504 when the SEA or school didtrict failsto provide them such comparable opportunity
to demongtrate mastery of the same knowledge and skills as they are entitled to, or failsto
determine whether the accommodeations or aternative assessments are comparable, then further
disadvantages them by attaching a stigmetizing note on their records because of the system’s
failure to provide the comparable opportunity. Flagging or Sngling out these sudents is not
consstent with equal opportunity, and aso does not comport with the non-discrimination
requirements in Section 504 of the Rehabilitation Act against coerced disclosure of disabilities.

Page 42-- 1. Tests Used for Diagnostic and I ntervention Purposes

Suggested clarification: This section needs to be supplemented to address issues concerning
the purpose and use of tests, including, e.g., tests used for purposes of classifying sudents and
identifying their digibility and need for specia education - but not placement -since specid
educetion is neither a place nor a curriculum. For example, when a student is determined to
have a particular type of disability that results in educationd needs that purportedly can be
effectively addressed by atype of specidized ingruction, provision of that form of ingruction is
warranted if it has been proven effective in addressing the educational needs related to the
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particular disability at issue. The members of the child's IEP team shdl draw on the specidized
knowledge of those individuas who participated in the multidisciplinary evauation of the student
and other qualified individuas to assess the appropriate selection of assessment instruments,
educationd planning and implementation of the child's IEP so asto ensure thet the child is
provided afull educationa opportunity with such support services as needed to learn what
other non-disabled students are expected to know and be able to do.

Page 44, first paragraph

Need for clarification: Thefollowing two sentences need clarification: “Second, classroom
instructional techniques affect large scale testing. While special educators have a long
history of accommodating instruction to fit student strengths, not all the instructional
practices are appropriate to large scale testing.” It isnot clear what the text here is getting
a. If the point is that accommodations used in the classroom for purpases of ingtruction are not
necessarily transferable or appropriate for students taking tests of otherwise participating in
large scal e assessments, the issues and concerns need to be identified with specificity and more
thoroughly explored.

Page 44, at end of first paragraph

Suggested clarification: Findly, afactor that is frequently overlooked when educators and
policy makers are involved in how to accommodate tests and how to use them appropriately
for sudents with disabilities, is that the students have been denied the opportunity to learn the
materid for so long that this cumulative deficit poses amgor barrier.

Page 44 - b. Accommodations for Studentswith Disabilities, referenceto Appendix C
Suggested Clarification — Same point regarding Appendix C as comment to page 35.
Page 44, Alter nate assessments.

Suggested clarification. This section isinadequete; it fails to recognize those students who
cannot for avariety of reasons, including inaccessible assessment, participate in large scde
academic achievement tests with accommodetions, but could, if given an aternative means of
demondrating mastery, demondtrate proficiency through a different means of performance
assessment. These students must be given an opportunity to demonstrate mastery over same
content standards as assessed on large scale assessment but not aternate assessment - if latter
is defined as measuring different content standards,

While in most ingtances States are recognizing accommodations that a child useson a
daily basisin the classroom, in some ingtances these accommodations, if provided, would have
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the effect of invdidating the test or making it unrdliable [inconsgent] or even aninvdid
measurement. If the requested accommodation/modification is regjected because it will
invaidate the test as a measure of what it purportsto be or on reiability grounds, the child may
need to be provided an “ dternative assessment” - i.e., a performance assessment that alows
the child to demonstrate what he or she has mastered but using a different performance
measurement. Such a performance assessment is likely to be different from the dternate
assessment if, for example, the aternate assessment is intended to measure different, frequently
functiona skills of children who are otherwise unable to demonstrate any progress toward
meeting even the most basic levels of proficiency being assessed by the large scde state or
district-wide assessment.

Particularly given the Appendix’slist of accommodations, the Guidance should
expresdy state that whether or not an accommodation ison a State'slist isnot
conclusive. Rather, if the accommodation does not violate the technical properties of the
assessment, is reasonable and necessary for the student to have afair opportunity to
demongtrate what she has learned, the student is entitled to the accommodation or modification
under IDEA, section 504 and the ADA. The IEP team, including the parent and other qudified
persons with knowledge and understanding of the student’ s disability (e.g., professond with
expertise in an area of specific disability, teacher who works with and observes the student on a
daily bass), must make any decisions about the accommodations needed by the student and
about participation in the assessment, and must document their decision.

Specificdly, each child' s |EP [section 504 plan] must include a statement of any
individua modifications (aterm that remains undefined and which, in some states, means
accommodations) in the adminigtration of State or district-wide assessments of student
achievement that are needed for the student to participate. In addition, the IEP must include a
statement of why the assessment is not appropriate for the student if the |EP team and/or other
quaified persons determinesit is not, and how the child will otherwise be assessed.

Chapter 2. Legal Principles

Page 48 -- fn. 155, last sentence

The following sentence, while much improved, till needsrevison. “On apped the Seventh
Circuit Court of Appeds stated that the appropriate remedy in this case was to require the
digtrict to use objective, non-racid criteriato assgn students to classes, rather than abolishing
the digricts tracking syssem.”  While the sentence has been made clearer since the last draft, it
will ill lead some non-lawyer readersto think that the court said it would ingppropriate for the
school system to abolish tracking -- as distinct from saying the lower court could not require
(based on the factsin that case).
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Page 49 -- B. Digparate Impact -- first paragraph -- disparities not enough / equal results not
required

Suggested Clarification: The two sentences sating that “ disparities in student performance .
.. done, do not condtitute disparate impact discrimination under federd law,” and that “nothing
in federal law guarantees equd results’ should be changed or deleted. For explanation, see our
comments to Smilar language in the cover |etter, pageiv.

Page 49, paragraph 2, last line: Paragraph in setting out the test for determining if testing practices
are discriminatory based on the disparate impact standard fails to reference disability. Add referenceto
“disability” to question raised about discrimination on bass of race, ethnicity, and sex.

Page 51, footnote 166 -- disparate impact: inseparable elements of a decision-making process

Suggested clarification: Move footnote 166 into text. The footnote alows eements of a
decision-making process that interact and thus cannot be separately anadyzed to be andyzed
together. It deserves as much attention as the point in the text that it qualifies -- the generd
need to isolate the palicy, practice, or procedure causing the disparate impact.

Page 51-53, Deter mining educational necessity

Suggested clarification: Separately address the two components of this analyss -- the gods
or purpose and the vdidity of the use of the test for serving that purpose. The text and
footnotes tend to merge the two in ways that are confusing. On the one hand, by not
distinguishing them clearly enough, the statement that courts rarely question the educationd
gods (see especidly text and footnotes 171-176) can be misread to apply to examination of the
vdidity of the meansfor achieving those goals. On the other hand, the references to test
vdidity, reliability and fairness could be construed to mean that these concepts are dl that
educationd necessity boils down to, and that no examination of the adequacy of the purposeis
ever appropriate.

Clarify in text asfollows: “A testing scheme can, in fact, fail éther (i) because, dthough its
purpose or god is entirdy proper, thetest is not avalid means of achieving that god; or (ii)
because even though the test is a perfectly valid way of measuring the characteristics necessary
to achieve the purpose, the purpose (despite the deference normaly given to educators
atticulation of gods) is not adequate to justify the burden disparately imposed on the basis of
race, gender, or disability.”

Additional text should be drafted to include:



Page 51-52, L egitimacy of pur poses.

1. Importance. To meet the educationa necessty standard, the educationd ingtitution must
identify the importance of the purpose being served.  One could have avdid and religble
messure of something that was trivid, or indeed not relevant to the function of a school, but that
would not meet the educationd necessity test. This goes to the underlying function of the
disparate impact standard -- the obligation of government entities not to do things that increase
inequdity without a very important reason. The necessity stlandard thus needs to be talked
about in those terms, before getting to the question of whether the test isavaid measure.
Schoals should think through the question, how essentid to the mission of the school or school
system is the underlying purpose for which the test is going to be used?

To give ancther example, in light of the state’ s adoption of sandards for whet dl
children are expected to know and do, there can be no sufficient educationa necessity for a
decision to assign many students to alow-track program that fails to teach adequately and fully
those very skills and knowledge.

2. Non-discrimination. Not only must the underlying purpose must be identified and shown
to be educationdly necessary (giving due deference to educationd judgment), it must be non-
discriminatory. Just as a high-school graduation requirement to be able to lift a heavy weight
would be subject to scrutiny for why it was educationdly necessary, in light of its digparate
impact by gender, regardless of whether the test of weight-lifting ability were vaid and reidble -
- 50 too would other standards or requirements that have disparate impact because, perhaps
inadvertently, discrimination was built into the goas or sandards themsdves. Test users should
be thinking through the question of the underlying skills, etc. that they redlly want to capture,
and for what purpose®

3. Inlight of (1) and (2),the statement [p. 52] needs to be examined that “[i]n evaluaing
educationa necessity, [dthough] both the legitimacy of the educationa god asserted by the
indtitution and the use of the test as a vaid meansto advance this god may be a issue’,
“[clourts generdly dlow educationd ingtitutions to define their own educationd goas and focus

8Take, for example, standards that either seek to measure, or assume, visua spatia ability. A
relevant question should be whether the construct should properly be defined in terms of “visud spatid
ability” or “spatid ability.” (If it’ sredly the former, then there redly is no need to accommodate the
gght-impaired.) While the correct answer may not be predetermined for al settings, we should
recognize that the latter verson has less digparate impact, and that we must be very careful not to define
the condructs in away which inherently discriminates againgt agroup if the dement that does soisin
fact not essentid to the underlying purpose -- particularly in terms of its exclusion of visudly impaired
individuals who can show that they have developed strategies that dlow them to display the critica
spatid abilities despite their lack of sight.
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on whether the challenged test serves the ingtitution’ s articulated objectives.”.

4. Relationship to publicly declared purposes. As public ingtitutions with statements of
educationa purposes and gods, dedicated to the education of the sudentsin their charge
(including god's of equd educationa opportunity), issued by governing bodies (legidatures,
school boards, etc.), public school systems’ testing programs may be examined in relationship
to those various publicly declared purposes [see comment below regarding that relationship].
Thismay include clams that various other public purposes of the indtitution, in addition to those
clamed for the test, are actudly being advanced or thwarted by thetest. Thisis consstent
with educationa testing principles discussed earlier (commentsto pp. 19-25); see Joint
Standards, Standards 1.23 and 1.24 and page 142, concerning the need to examine
unintended consequences. Similarly, in comparing other feasible dternatives with less disparate
impact, the effect on achieving these other declared purposes may be considered.

Pages 52-53, Validity of the meansto achieve that purpose, namely of thetest use:
Insart text dong the following lines:

1. “Theinquiry must focus on what are the inferences being made -- in actud practice, not just
asdated -- and what is the evidence that those inferences are vaid? If a student is not
promoted based on atest score, what isthe inference being made? Isit that this student will
not be able to master the materid in the next grade, even with extrahelp? If so, whet isthe
evidence that this score trandates into that inability? And if another student is promoted based
on a higher test score, what is the evidence that this higher score trandates into the ability to
master that next grade’ s materid ?”’

2. Thelast paragraph in footnote 175 -- on testing for placement and the relationship between
the test and the services provided -- is very important. It should be moved up into the text and
expanded. This should include alook at this and the other most common forms of high-stakes
testing currently in, or coming into, use across the country, particularly in relationship to school
reform initistives:

[N.B. EACH OF THE OVERLAPPING AREAS DISCUSSED BELOW CAN AND
SHOULD ALSO INFORM CHAPTER 1, OR THEY COULD BE ADDRESSED
PRIMARILY IN CHAPTER 1, WITH SUPPLEMENTARY LANGUAGE HERE® ]

°Currently, the draft addresses many of them primarily in the Introduction, instead. For
reasons discussed both in our comments to that portion and in our key issue analysis above, the
treatment there of these areas and practicesis not adequate. If, however, that remains the main
place where they are treated, the comments here (and in the key issue analysis) should apply.
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a_Curriculum Placement (induding tracking) In particular, as elsewhere in the document, it
should be recognized that the existence of new state or digtrict-wide standards for what dl
students should learn changes the context for examining use of assessments for curriculum
placement or tracking. Assgnment of studentsto low-track curriculawhich failsto teach
adequately and fully those skills and knowledge or provides less intensive opportunity to master
them cannot generally meet a standard of educational necessity when the state or didtrict has
sad dl students should master those kills -- even if the assessment used to make the decision
has some corrdation with ether past or future achievement.

Even were disproportionate assignment of some groups of students to a curriculum that
islessintensive, less connected to the higher leve skills and knowledge reflected in standards or
otherwise inferior not a problem, other issues would il require attention -- including the
accuracy of the assessment outcome in predicting the likely education effects of different
trestments, the vadidity and reliability problemsin exclusve rdiance on test scores, and in some
cases therelying on atest in one subject (typicaly reading) asthe bass for assgnment in other
subjects.

b. Adeguacy of indruction. Simultaneous use for school improvement/accountability and high-
stakes student decisions.  One of the biggest issues now, in the context of schoal reform, isthe
relationship between use of individua assessment scores for high-stakes student promotion
and graduation decisions and use of aggregate scores for school improvement and
accountability. In particular, in some systems, the same test is being used at the sametimein
the same schools for both purposes in ways that bring into question the vaidity of the inferences
being made in using the tests. On the one hand, the use of the assessment to trigger
improvements and interventions in the schoal is premised on the notion that alow aggregate
score indicates that the schoal is failing to teach adequately the skills and knowledge reflected in
the state and digtrict sandards. On the other hand, the use of the assessment to impose high-
stakes consequences on students must be premised on the notion that the students have been
adequately taught those skills and knowledge (asindicated in the last paragraph).  Thus, not
only isit the case that an assessment that is valid for purposes of providing information about a
school’ s need for improvement may not be vaid for high-stakes student consequences, in fact
to the degree that the assessment results indicate inadequacies in curriculum and ingtruction they
provide evidence of the impropriety of using the test for high-stakes student purposes until those
inadequacies are corrected.™®

c. Theissue of whether sudents have adequately been taught the skills and knowledge which

%1 light of the discussion here and elsewhere in the document and our comments;, the
statement at the end of the top paragraph on page 53, that “ courts may aso consider whether the skills
testing have been taught in the program” should be deleted or changed subgantidly -- falsaly
conveying the notion that thisis an optiona inquiry when students are denied promotion or graduation.
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the test is desgned to measure -- indructional aspects of vaidity -- deserve attention in this civil
rights, disparate impact anadysis. (Although the focus on adequacy of indruction is more visble
in the due process section, it needs highlighting in this section aswell.) Each of the inferences
about the adequacy of ingruction for adl students, in relaionship to the identified skills and
knowledge -- for example, regarding dignment of the curriculum, qudifications of teachersto
teach them effectively to al students, efficacy of ingructiona methods used, efficacy of sysems
of assgtance for identifying and asssting students having difficultiesin particular skill aress, tc.
-- need to be articulated and then the evidence for that inference needs to be examined.

d. Under civil rightslaw anaysis, failure to follow relevant requirements of other lawsin the
programs in which the groups disproportionately subject to the high-stakes sanctions are
enrolled, should be viewed as relevant evidence of lack of sufficient justification for the
disparate treatment. For example, Title | (along with some state mandates) requires enriched,
accderated curriculum aigned with high standards, effective ingtructiona techniques, highly
qudified teaching gaff, and timely effective intervention for individud students having difficulty
magtering particular sandards -- with the plan for doing so jointly developed with parents.

e. Promotion.  In addition to the discussion above on the relationship to school improvement,
in examining the validity arguments underlying use of tests for promotion purposes, attention
should be paid to the distinction between promotion based on mastery of the grade below
versus readiness for the grade that follows -- the identity of the two cannot be assumed.
Additiond issues here include the need to vaideate the actua decision being made (1), the
reliability of individual scores, (see our comment to page 26, above), and the discusson of cut-
off scores (see our comment to page 31, first new paragraph, above).

f. In examining the vaidity of the use of a test in terms of the actua decisons being made and
the evidence for the inferences that underlie them, it isimportant to look at the Significance and
useof exit exams and diplomas. Employers are increasingly being encouraged to look at
students school credentials, including diplomas, scores and grades, and state postsecondary
indtitutions may use them for admisson, etc. Thereis, however, an obligation first to validate
the information for that purpose. In fact, the semina caseinthisarea- Griggsv. Duke
Power Co. -- was specificaly on that topic: the improper use of high-school diplomas asan
employment criteriawithout showing that the presence or absence of a diploma had been
validated as capturing the presence or absence skills or knowledge needed in the particular
jobs.

g. Differentid diplomas. In some cases, test performance is not being used to deny diplomas
atogether but to determine the kind of diplomaa student receives. To the extent that these
differences affect important opportunities such as admisson to postsecondary ingtitutions or
igibility for financid ad, the same criteriafor vaidity and rdiability goply.
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Page 56, second new paragraph

Suggested Clarification: State that under Title I, schools must include LEP students in the
assessment. (20 U.S.C. § (b)(3)(F)).

Reason: Whenever possible, the Department should underscore the basic obligation of
education agencies to assess dl students. The specifics regarding accommodation can follow,
but the firgt point should be “you have to include al kids.”

Page 57-58 Performance assessment re: children who need alter native way of demonstrating
what they know and are able to do - see discussion concerning accommodations and aternative
assessments at our comments to page 16 and to page 44.

Page 58, first paragraph, first sentence -- on prerequisite skills

Clarification: Need to darify and circumscribe the meaning of “functions. —-. . necessary for
participation in the program.” [“When tests are used for other purposes, such as making
decisions about placement in gifted and talented programs, it isimportant that tests measure the
skills and ahilities needed in the program, rather than the disability, unless the test purports to
measure skills or functions which are impaired by the disability and such functions are necessary
for participation in the program.”]

Reason: Evenif such functions are impaired by the disability and are necessary for
participation in the program, this cannot be the bass for excluson if the student could function
in the program with appropriate accommodations, supplementary aids and services, specia
education and related services, assstive technology services or devices, etc. so that with such
assistance or accommodation ghe could ether acquire those skills smultaneoudy or function in
the program without them.

Page 58 (second par agraph) - page 59 (first paragraph) -- participation in state- or district-wide
assessment programs

Suggested clarification: { See comments above to page 16; criteriafor the individua
determination} Inclusion in the generd accountability system isimportant as amaiter of civil
rights. Once a system of accountability is established for al children, as a matter of law,
children with disabilities must beincluded. Thisisrequired by Goas 2000 and Title | aswell as
under section 504 of the Rehabilitation Act and the Americans with Disabilities Act that prohibit
discrimination on the basis of disability. In addition, section 1412(a)(17) of IDEA, as amended,
requires children with disabilities to be included in any generd State and didrict-wide
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assessment, with gppropriate accommodations and modifications, if necessary. Assuming the
gtate or digtrict has adopted a high stakes system, students with disabilities are expected to
participate. However, such adetermination shall be on an individud basis by each youth's1EP
team, which in the case of high stakes testing, must consider whether or not the student has
been taught the materia consstent with hisher individua due process rights.

States and loca educational agencies (as gppropriate) must develop guiddines for
participation of those children with disabilities in dternate assessments who cannot participate in
State and district-wide assessment programs. Alternate assessments need to be conducted by
Jduly 1, 2000. For achild who, for example, because of severe cognitive disability, is unable to
participate in the regular assessment, the child's progress, however sgnificantly modified, must
be assessed -- even if the so-cdled alternate assessment has not yet been devel oped.
Assessments serve many purposes -- whether we are describing a regular assessment or an
assessment designed to assess a child who requires an dternate assessment. SEAYLEAsae
now obligated to conduct aternate assessment for those children unable to participate in the
regular assessment; they are required to find ways to provide them benefits comparable to their
non-disabled peers, including, e.g., by designing a means to monitor the child's progress, hold
schools and teachers accountable, certify student skills and capabilities, possibly achieve
improved dignment of the modified curriculum that the child isrecaiving, indruction, and
assessment; and informing curriculum decisions and ingtructiond practice.

Furthermore, if a child with adisability is unable to participate in the genera
assessment, eg., because the child is medicaly fragile or has such limited cognitive ability that
the child cannot demongtrate any progress toward even minima levels of proficiency on the
generd assessment with accommodeations and modifications, the SEA/LEA has an obligation to
ensure that the child participates in an aternate assessment. In this scenario, we are usudly
talking about an assessment that measures different content than the generd large-scde
assessment. On the other hand, if a child with adisability is unable to demongtrate hisleve of
magtery or proficiency using the general assessment even with modifications and
accommodeations, but is able to demonstrate some progress toward proficienciesusing a
different performance measurement, the child must be provided with a different type of
assessment - in dl likelihood a performance assessment. SEA/LEAs are required to have
dternate assessments established by July 2000, dl students' |EPs must include aprovison asto
how these students will be assessed in the interim.

Page 62, after first paragraph -- due process andysis
Clarification - Missing Step: After identifying the purpose of the testing program and

determining that it is legitimate, thereisacritica next question [ether as a new paragraph (2) or
as asubpart of aredefined paragraph (1)]: Is the testing program reasonably related to that
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purpose? That is, does the test measure what it purports to measure? Just asingructiona
agpects of vaidity are posed in relationship to the third question (“ Are students actudly taught
the knowledge and skills measured by the test?"), issues of congtruct vaidity (see pages 20-24)
aswdl asrdiability areimplicated in answering this question. See aso our comments to the
due process discussion on pages 17-18 of the draft, above. (In a sense, the need to address
more digtinctly the legitimacy of the means for achieving the purpose from the legitimacy of the
purpose is andogous to the need to address those questions more ditinctly in the Title VI
educational necessity analysis. See comments to pages 51-53, above.)

Page 63, question (3) (and pages 17-18) -- Are students actudly taught the knowledge and skills
measured by the test”?’

Suggested clarification: Regarding dignment of the skills and knowledge being tested with
actud ingruction, it isworth noting developments since Debra P. that further shape the basic
andyss. Fird, the existence in each Sate of standards for what al students should know and
be able to do, as a centra feature of the system, and (as with Title | noted above) certain
obligations concerning the dignment of curriculum, ingtruction, and assstance with those
standards helps to sharpen the analysis of what is adequacy (and aso to rule out certain kinds
of arguments that are premised on assumptions that contrary to the notion that al students can
achieve at these levels). Second, there is amuch stronger body of research now available
concerning the kinds of ingtructiond practices that result in high student achievement and the
indtitutiona practices that in turn support those ingtructiond practices.

Page 63, question (3), last sentence

Suggested change: In the last sentence, delete the phrase “, but may not expect proof that
every student has received has received the relevant ingtruction.”

Reason. Inthesentence, “In cases examining system-wide administration of atest, courts
require evidence that the content covered by the test is actualy taught, but may not expect
proof that every student has received the rlevant ingtruction,” the last phrase till remains
confusing in thet it seemsto imply that these are not individud rights -- e.g. that a sudent who
was not given the rlevant indruction may not have aclam so long as most of the sudentsin
her class DID receive the rlevant ingruction. Due processis indeed a right belonging to the
individua and cdling for fair trestment of that individud.

Appendix A: Glossary of L egal Terms

Page 65, “ Educational necessity”
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Clarification: Thelast sentence in the definition needs to be modified, for reasons discussed
previoudy (see comments to page 51-53). After properly saying that “ educationa necessity
generdly refersto a showing that practices or procedures are necessary to meet an important
educationa god,” the next and fina sentence says, “In the context of testing this means the test
or assessment procedure must be valid and rdligble for [the] purpose for which [it] isbeing
used.” Asdiscussed earlier, the former sentence cannot be reduced to the latter. The focuson
vdidity and rdiability is an essentia element, but not sufficient -- there is the independent
question of whether that purpose is an important educationa god, and even with due deference
to educators judgments in setting gods, they mugt, particularly in light of public policy on equd
educationa opportunity and civil rights, be framed non-discriminatorily and be of sufficient
importancein light of any disparate impact.

Cross-cutting point. Findly, in avariety of places in the document, terms such as “where feasble’ are
used. While we suspect that this term and otherslike it are generally intended to creete only a narrow
exception to the generd standard at issue (e.g., where there Smply is no way to develop an adequate
sample sze), we strongly believe that the language will get misconstrued and applied overly broadly. In
the educationd settings with which we are most familiar, such terms are often (and correctly) perceived
to be an indication that the standard which they accompany can largely be safely ignored. Therefore,
we suggest thet, in the various places where such aterm gppears, you ether deleteit or give it amore
precise and narrow congtruction. (Some, but not al, such instances are cited in our specific
comments.)
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